DEPARTMENT  OF 
LABOR 

I  *  .  • 

Employment  Standards 
Administration 


LONGSHOREMEN’S  AND 
HARBOR  WORKERS’ 
COMPENSATION  ACT 
AND  RELATED  STATUTES 


Administration  and  Procedures 


14284 


PROPOSED  RULES 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
[  20  CFR  Part  702  ] 

LONGSHOREMEN’S  AND  HARBOR  WORK¬ 
ERS’  COMPENSATION  ACT  AND  RE¬ 
LATED  STATUTES 

Administration  and  Procedures 

AGENCY:  Department  of  Labor. 
ACTION:  Proposed  rulemaking. 

SUMMARY:  This  rulemaking  is  de¬ 
signed  to  expedite  the  adjudication  of 
claims  under  the  Act  by  clarifying  the 
present  provisions  with  respect  to  ap¬ 
plications  for  fees  for  services  on  behalf 
of  claimants,  the  role  of  the  Deputy 
Commissioner  in  informal  counferences 
regarding  claims  filed  under  the  Act  and 
by  establishing  new  procedures  to  expe¬ 
dite  the  handling  of  cases  referred  for 
formal  hearing. 

Adoption  of  these  provisions  will  en¬ 
able  tiie  Department  to  handle  more 
efficiently  and  expeditiously  the  increas¬ 
ing  number  of  controverted  claims 
arising  under  the  Act. 

Extension  consultation  has  been  had 
with  members  of  the  Bar  representing 
the  parties  to  the  proceedings  under  the 
Act  in  connection  with  this  proposal. 

DATE :  Comments  due  on  or  before  April 
14,  1977. 

COMMENTS  SHOULD  BE  ADDRESSED 
TO: 

Mr.  George  M.  Lilly,  Counsel  for  Long¬ 
shore  Programs,  Office  of  the  Solicitor, 
Suite  N2716,  New  DOL  Building,  200 
Constitution  Avenue,  N.W.,  Washing¬ 
ton,  D.C.  20210,  Tel.:  202-523-7651 

SUPPLEMENTARY  INFORMATION: 
These  revisions  are  responsive  to  the 
demonstrated  need  to  reduce  the  time 
lags  between  the  referral  of  a  claim  for 
formal  hearing  and  the  filing  of  the  ad¬ 
ministrative  law  judge’s  decision  and  or¬ 
der.  As  noted  in  the  General  Accounting 
Office  Report  entitled  “Improvements 
Needed  in  Administration  of  Benefits 
Program  for  Injured  Workers  Under  the 
Longshoreman’s  and  Harbor  Workers’ 
Compensation  Act,’’  (MND-76-56,  dated 
January  12, 1976) ,  the  time  lags  between 
referral  for  hearing  to  the  Office  of  Ad¬ 
ministrative  Law  Judges  and  issuance 
of  the  daministrative  law  judge  decision 
and  order  were  190  days  in  Fiscal  Year 
1973  and  195  days  in  1974.  Also,  in  the 
“OWCP  Task  Force  Report  on  the  Long¬ 
shore  and  Harbor  Workers’  Compensa¬ 
tion  Program,”  released  in  December, 
1976,  it  was  noted  that  the  average  time 
from  date  of  referral  to  the  date  of  de¬ 
cision  was  between  six  and  eight  months. 
For  the  period  from  October  1,  1976  un¬ 
til  February  24,  1977,  the  average  time 
between  referral  and  decision  was 
slightly  over  five  months.  Additionally, 
numerous  complaints  were  received 
from  members  of  the  bar  and  others  re¬ 
garding  the  time  lag  problem. 

These  revisions  are  designed  specifi¬ 
cally  to  reduce  these  time  lags  and  to  ex¬ 
pedite  the  adjudication  of  contested 


claims.  It  is  anticipated  that  the  deputy 
commissioner  will  make  every  effort  to 
resolve  disputed  issues  informally  and 
no  case  shall  be  referred  for  formal  hear¬ 
ing  until  the  deputy  commissioner  has 
attempted  to  resolve  such  issues  and  has 
evaluated  all  available  evidence,  includ¬ 
ing  all  available  medical  information.  If 
referral  for  hearing  becomes  necessary, 
the  parties  are  required  to  submit  to  the 
deputy  commissioner  a  Pre-hearing 
Statement  form  listing  the  specific  is¬ 
sue  (s)  in  dispute,  the  witnesses  who  will 
testify,  the  evidence  to  be  offered  at  the 
hearing,  as  well  as  other  pertinent  infor¬ 
mation,  all  designed  to  expedite  the  hear¬ 
ing  process.  After  checking  the  forms  for 
completeness  and  after  any  further  con¬ 
ferences  he  considers  warranted,  the 
deputy  commissioner  forwards  the  forms 
and  all  available  medical  reports,  state¬ 
ments  and  depositions  to  the  Office  of  the 
Chief  Administrative  Law  Judge,  thereby 
initiating  the  formal  hearing  procedure. 
The  revisions  are  designed  also  to  expe¬ 
dite  the  formal  hearing  procedure  by 
allowing  continuances  of  scheduled 
hearings  only  in  cases  of  extreme  hard¬ 
ship,  not  permitting  post  hearing  briefs 
except  in  cases  involving  novel  or  un¬ 
usually  difficult  issues  and  then  only  with 
the  permission  or  at  the  request  of  the 
administrative  law  judge,  and  normally 
terminating  the  hearing  upon  the  con¬ 
clusion  of  the  proceeding  at  which  the 
evidence  is  submitted  to  the  administra¬ 
tive  law  judge  without  waiting  for  the 
transcript  of  the  proceedings  to  be 
printed  and  delivered  to  the  administra¬ 
tive  law  judge  before  terminating  the 
hearing. 

These  revisions  were  prepared  in  the 
Office  of  the  Solicitor,  Employee  Bene¬ 
fits  Division,  under  the  supervision  of  the 
Associate  Solicitor  for  Employee  Bene¬ 
fits,  in  cooperation  with  the  Chief  Ad¬ 
ministrative  Law  Judge. 

1.  Section  702.132  is  revised  to  read  as 
follows: 

§  702.132  Fees  for  service*. 

An  attorney  or  other  representative 
seeking  a  fee  for  services  performed  on 
behalf  of  a  claimant  with  respect  to 
claims  filed  under  the  Act  shall  make  ap¬ 
plication  therefor  to  the  Deputy  Commis¬ 
sioner,  Administrative  Law  Judge,  Board, 
or  court  before  whom  the  services  were 
performed  (see  33  U.S.C.  928(c)).  The 
application  shall  be  filed  within  the  time 
limits  specified  by  such  Deputy  Commis¬ 
sioner,  Administrative  Law  Judge,  Board, 
or  court.  The  application  shall  be  sup¬ 
ported  by  a  complete  statement  of  the 
extent  and  character  of  the  necessary 
work  done.  Any  fee  approved  shall  be 
reasonably  commensurate  with  the  ac¬ 
tual  necessary  work  performed,  and  shall 
take  into  account  the  capacity  in  which 
the  representative  has  appeared,  the 
amount  of  benefits  involved  and  the  fi¬ 
nancial  circumstances  of  the  claimant. 
No  contract  for  a  stipulated  fee  or  for  a 
fee  on  a  contingent  basis  shall  be 
recognized. 

2.  Section  702.316  is  revised  to  read  as 
follows: 


§  702.316  Conclusion  of  conference;  no 
agreement  on  all  matter*  with  respect 
to  the  claim. 

When  it  becomes  apparent  during  the 
course  of  the  informal  conference  that 
agreement  on  all  issues  cannot  be 
reached,  the  deputy  commissioner  shall 
bring  the  conference  to  a  close  and  after¬ 
ward  prepare  a  memorandum  of  confer¬ 
ence  setting  forth  only  the  issue  or  is¬ 
sues  in  dispute,  such  pertinent  back¬ 
ground  as  any  be  appropriate  there¬ 
to.  and  his  recommendations  for  resolu¬ 
tion  of  the  dispute.  Copies  of  this 
memorandum  shall  then  be  sent  by  cer¬ 
tified  mail  to  each  of  the  parties  or  their 
representative,  who  shall  then  have  14 
days  in  which  to  signify  in  writing  to  the 
deputy  commissioner  whether  they  agree 
or  disagree  with  his  recommendations. 
If  they  agree,  the  deputy  commissioner 
shall  proceed  as  in  §  702.315(a).  If  they 
disagree  (Caution:  see  5  702.134(b)), 
then  the  deputy  commissioner  may 
schedule  such  further  conference  or  con¬ 
ferences  as,  in  his  opinion,  may  bring 
about  agreement  or,  if  he  is  satisfied  that 
any  further  conference  would  be  unpro¬ 
ductive  or  if  any  party  has  requested  a 
hearing,  he  shall  prepare  the  case  for 
transfer  to  the  office  of  the  Chief  Ad¬ 
ministrative  Law  Judge  (see  §  702.331  et 
seq.).  No  such  case  shall  be  transferred 
to  the  Chief  Administrative  Law  Judge 
until  the  deputy  commissioner  has  at¬ 
tempted  to  resolve  all  outstanding  issues 
and  has  evaluated  all  available  evidence, 
including  all  available  medical  informa¬ 
tion. 

3.  Section  702.317  is  revised  to  read  as 
follows: 

§  702.317  Preparation  and  tran*fcr  of 
the  case  for  hearing. 

A  case  is  prepared  for  transfer  in  the 
following  manner: 

(a)  The  Deputy  Commissioner  shall 
furnish  each  of  the  parties  or  their  rep¬ 
resentatives  with  a  copy  of  a  Pre-Hearing 
Statement  form. 

(b)  Each  party  shall,  within  21  days 
after  receipt  of  such  form,  complete  it 
and  return  it  to  the  Deputy  Commis¬ 
sioner  and  serve  copies  on  each  other 
party.  Extensions  of  time  for  good  cause 
shown  may  be  granted  by  the  Deputy 
Commissioner. 

(c)  Upon  receipt  of  the  completed 
forms  the  Deputy  Commissioner,  after 
checking  them  for  completeness  and 
after  any  further  conferences  as,  in  his 
opinion,  are  warranted,  shall  forward 
them  to  the  Office  of  the  Chief  Adminis¬ 
trative  Law  Judge  by  letter  of  trans¬ 
mittal  together  with  all  available  medical 
reports,  statements  and  depositions  (ex¬ 
clusive  of  X-rays,  slides  and  other  ma¬ 
terials  not  suitable  for  mailing  which 
may  be  offered  into  evidence  at  the  time 
of  hearing) . 

(d)  If  the  completed  Pre-Hearing 
Statements  raised  new  or  additional  is¬ 
sues  not  previously  considered  by  the 
Deputy  Commissioner  or  indicate  that 
new  medical  or  other  evidence  will  be 
submitted  or  that  additional  medical  ex¬ 
aminations  are  indicated,  the  Deputy 
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Commissioner  shall,  in  conformance  with 
S  702.316,  transfer  the  case  to  the  Office 
of  Administrative  Law  Judges  only  after 
having  considered  all  outstanding  issues 
and  only  after  having  evaluated  all  avail¬ 
able  medical  reports  and  other  relevant 
evidence  in  conformance  with  $  702.136. 
A  case  shall  not  be  considered  ready  for 
transmittal  unless  all  necessary  medical 
reports  and  other  documents  which  a 
party  Intends  to  offer  at  the  hearing  are 
filed  with  and  have  been  fully  considered 
by  the  Deputy  Commissioner. 

(e)  If  it  comes  to  the  attention  of  the 
Deputy  Commissioner  that  any  party  Is 
deliberately  procrastinating  and  delay¬ 
ing  the  filing  of  his  Pre-Hearing  State¬ 
ment,  the  Deputy  Commissioner  may, 
at  his  discretion,  transmit  the  case  with¬ 
out  that  party’s  Pre-Hearing  Statement. 
However,  such  transmittal  shall  Include 
a  statement  from  the  Deputy  Commis¬ 
sioner  setting  forth  the  circumstances 
causing  the  failure  to  Include  the  Pre- 
Hearing  Statement  and  such  party’s  fail¬ 
ure  to  submit  a  Pre-Hearing  Statement 
may  be  considered  by  the  Administra¬ 
tive  Law  Judge  In  subsequent  rulings  on 
motions  which  may  be  made  In  the 
course  of  formal  hearing. 

4.  Section  702.331  Is  revised  to  read 
as  follows: 

S  702.331  Formal  hearings;  procedure 
initiating. 

Formal  hearings  are  Initiated  by 
transmitting  to  the  Office  of  the  Chief 
Administrative  Law  Judge  the  Pre-Hear¬ 
ing  Statements,  the  medical  evidence 
and  the  letter  of  transmittal  from  the 
deputy  commissioner  as  provided  In 
H  702.316  and  702.317. 

5.  Section  702.335  Is  revised  to  read 
as  follows: 

S  702.335  Formal  hearings;  notice. 

The  Office  of  the  Chief  Administra¬ 
tive  Law  Judge  shall  notify,  on  a  form 
prescribed  for  this  purpose,  the  parties 
(see  8  702.333)  of  the  scheduling  of  a 
formal  hearing  not  less  than  10  days  In 
advance  thereof. 

6.  Section  702.336  Is  revised  to  read  as 
follows: 

S  702.336  Formal  hearings;  new  issues. 

(a)  If,  during  the  course  of  the  formal 
hearing,  the  evidence  presented  warrants 


consideration  of  an  issue  not  previously 
considered,  the  hearing  may  be  ex¬ 
panded  to  Include  such  new  Issue.  If  in 
the  opinion  of  the  Administrative  Law 
Judge  such  new  issue  requires  additional 
time  for  preparation,  the  parties  shall 
be  given  a  reasonable  time  in  which  to 
prepare  for  such  new  issue.  At  the  re¬ 
quest  of  either  party  or  on  his  own  mo¬ 
tion,  the  Administrative  Law  Judge  may 
remand  the  entire  case  to  the  Deputy 
Commissioner  for  his  consideration  and 
resolution  If  such  new  evidence  had  not 
been  previously  considered  by  the  Deputy 
Commissioner  and  in  the  opinion  of  the 
Administrative  Law  Judge  the  considera¬ 
tion  of  such  new  issue  by  the  Deputy 
Commissioner  may  resolve  the  Issue 
without  the  necessity  of  a  formal  hear¬ 
ing.  The  Administrative  Law  Judge  may 
consult  with  the  Deputy  Commissioner 
regarding  the  advisability  of  such  re¬ 
mand. 

7.  Section  702.337  Is  revised  to  read  as 
follows: 

S  702.337  Formal  hearings  *  change  of 
time  or  place  for  hearing;  postpone¬ 
ments. 

(a)  Except  for  good  cause  shown, 
hearings  shall  be  held  at  convenient  lo¬ 
cations  not  more  than  75  miles  from  the 
claimant’s  residence. 

(b)  Once  a  formal  hearing  has  been 
scheduled,  continuances  shall  not  be 
granted  except  In  cases  of  extreme  hard¬ 
ship.  Requests  for  Continuances  must  be 
received  by  the  Chief  Administrative 
Law  Judge  at  least  5  days  before  the 
scheduled  hearing  date,  unless  the 
ground  for  the  request  arises  thereafter; 
must  be  served  on  other  parties;  and 
must  specify  the  extreme  hardship 
claimed. 

(e)  Hie  Chief  Administrative  Law 
Judge  or  the  Administrative  Law  Judge 
assigned  to  the  case  may  change  the  time 
and  place  for  the  hearing,  or  temporarily 
adjourn  a  hearing,  on  his  own  motion  or 
for  good  cause  shown  by  a  party.  The 
parties  shall  be  given  not  less  than  10 
days’  notice  of  the  new  time  and  place  of 
the  hearing,  unless  the  parties  agree  to 
such  change  without  notice. 

8.  Section  702.341  Is  revised  to  read  as 
follows: 


§  702.341  Formal  hearing*;  deposi¬ 
tions  ;  interrogatories. 

The  testimony  of  any  party  or  witness 
may  be  taken  by  deposition  or  interroga¬ 
tory  according  to  the  rules  of  practice  of 
the  Federal  District  Court  for  the  Ju¬ 
dicial  district  in  which  the  case  is  pend¬ 
ing.  However,  such  depositions  must  be 
completed  within  reasonable  times  to  be 
fixed  by  the  Chief  Administrative  Law 
Judge  or  Administrative  Law  Judge. 

9.  Section  702.343  is  revised  to  read  a* 

follows : 

§  702.343  Formal  hearing* ;  oral  argil- 
ment  and  written  allegation*. 

The  parties,  upon  their  request,  shall 
be  allowed  a  reasonable  time  for  the  pres¬ 
entation  of  oral  argument  and  shall  be 
permitted  to  file  pre-hearing  briefs  or 
other  written  statements  of  allegations 
as  to  facts  or  law.  Copies  of  such  pre- 
hearing  brief  or  other  written  statement 
shall  be  filed  with  the  Chief  Administra¬ 
tive  Law  Judge  or  Administrative  Law- 
Judge  before  or  during  the  hearing  and 
must  be  served  on  ail  parties  in  interest 
by  the  party  submitting  the  statement 
Post-hearing  briefs  will  be  permitted  only 
In  cases  involving  novel  or  unusually  dif¬ 
ficult  legal  or  factual  issues  and  only 
with  the  permission  or  at  the  request  of 
the  Administrative  Law  Judge.  Enlarge¬ 
ments  of  time  for  filing  post-hearing 
briefs  will  be  granted  only  for  good  cause 
shown.  Delay  In  the  receipt  of  tran¬ 
scripts  shall  not  ordinarily  constitute 
good  cause  for  granting  enlargements  of 
time  for  filing  post-hearing  briefs. 

10.  Section  702.347  Is  revised  to  read  as 
follows: 

8  702.347  Formal  hearing*  termina¬ 
tion. 

(a)  Formal  hearings  are  normally 
terminated  upon  the  conclusion  of  the 
prooeedlng  at  which  the  evidence  Is  sub¬ 
mitted  to  the  Administrative  Law  Judge 

(b)  In  exceptional  cases  the  Chief  Ad¬ 
ministrative  Law  Judge  or  the  Adminis¬ 
trative  Law  Judge  may.  In  his  discretion, 
extend  the  time  for  official  termination 
of  the  hearing. 

(SS  T7JB.O.  939.) 

Dated:  March  9th,  1977. 

Rat  Marshall, 
Secretary  of  Labor. 
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